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(PHONORECORDS III)
WITNESS STATEMENT OF THOMAS KELLY
1. My name is Thomas Kelly and I am Executive Vice President, Finance and

Administration, at Sony/ATV Music Publishing LLC (“SATV™).

2. While everything in music starts with the writers and composers of the songs, music
publishers play a critical role in helping to discover and nurture the development of those writers
and composers. Indeed, as I will explain below, but for the ability of music publishers to
financially support the investment in new songwriters — many of whom will never achieve any
commercial success — through the income generated by the publishers’ existing catalogues of
successful songs, I believe that the creation of future generations of “evergreen” songs will
inevitably be diminished. If the income being generated by existing catalogues diminishes, the
ability of music publishers to continue to make risky investments in the creation of new music will
similarly be diminished.

3. But the role of music publishers is not limited to finding writers and composers and
helping them to develop their talents. Music publishers provide financial support to both new and
existing writers and composers by paying advances against royalties that may or may not be earned

in the future, advances that music publishers have been able to fund by virtue of the income
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generated by their existing catalogues. Music publishers market, promote and arrange for the
world-wide sub-publication and licensing of the songs. They track the exploitation of the songs,
collect and process all of the income received from thousands of users and issue royalty statements
to the writers and composers. They protect the copyrights against unauthorized use, both through
their in-house counsel and through outside litigation counsel.

4. Individual writers could not afford to bear the costs of performing all of these
functions. Without music publishers, the music industry would be disrupted and the output of new
music would inevitably be reduced. And like any other business, unless music publishers can earn
a return on their investment in new and existing writers that is at least equal to or more than the
return they would earn were they to pay down debt or make alternative investments, at some point
their investors will undoubtedly require that their income be deployed other than by investing in
the creation of new songs.

5. Accordingly, I make this statement to document, from a financial perspective, the
investment that SATV makes in identifying, signing and then supporting the creative efforts of
writers and composers. I will also identify and explain the financial investment that SATV makes
in rﬁarketing, promoting, licensing the songs and assuring that they are exploited and licensed not
merely in the United States but also on a world-wide basis through sub-publishers. Further, I will
explain and document the financial investment SATV makes in tracking the exploitation of the
songs, collecting and processing the income paid by thousands of users and assuring that the
writers and composers are then accounted to and paid their share of the income generated by their
songs. Finally, I will explain and document the financial investment that SATV makes to protect

the copyrights against unauthorized use.
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Professional Background

6. I began my career in music publishing at EMI Music Publishing in November 1991,
after having worked in public accounting at Ernst and Young. While at EMI Music Publishing, I
held a number of positions, including Senior Vice President of Finance for North America and
Executive Vice President of Worldwide Financial Operations. In January 2008, I was appointed
Chief Financial Officer and became responsible for EMI Music Publishing’s accounting and
financial operations worldwide. I held that position until the company was sold to a consortium
of investors, including Sony Corporation of America, on June 29, 2012, at which time I assumed
my current position at Sony/ATV Music Publishing. Iam a Certified Public Accountant and have
a degree in accounting from Rutgers University.

7. As Executive Vice President, Finance and Administration at SATV, part of my
responsibilities include the overseeing of Financial Planning and Analysis and the Global
Copyright and Royalty Administration functions. I report directly to the CFO of SATV, Joseph
Puzio, and, as needed, to the Chairman and CEO of SATV, Martin Bandier.

8. In this witness statement, I will be referring to financial information and attaching
documents that are derived from the books and records of both SATV and the EMI Music
Publishing Companies (“EMI”), which, as I will explain below, have been administered by SATV
since June 29, 2012. In my capacity as Executive Vice President, Finance and Administration, I
have access to and knowledge of the financial records of both SATV and EMIL It is my
understanding that the financial information to which I will refer has been provided to the other
parties in this proceeding, although some of the specific information and documents to which I
will refer drill down deeper into some of the financial categories of information that have been

previously produced.
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SATV and EMI Music Publishing

9. SATV is one of the largest music publishing companies in the world, owning or
administering (not including the EMI catalogue) approximately [ Q] songs written by
I songviriters. Tt controls many of the most successful and valuable music catalogues
of all time. As Peter Brodsky states in his witness statement, SATV’s catalogue includes songs
written by iconic writers such as John Lennon and Paul McCartney of The Beatles, Leonard Cohen
and Bob Dylan. SATYV also administers and/or co-publishes songs written by contemporary
artist/writers such as Taylor Swift and Lady Gaga. While these contemporary artist/writers are all
now household names, responsible for some of the most popular songs and recordings of recent
years, they started out as unknowns and were nurtured, promoted and supported by SATV.

10.  In June of 2012, following the purchase of the EMI Music Publishing companies
(“EMI”) by a consortium of investors including Sony Corporation of America (along with the
Estate of Michael Jackson),! SATV became the exclusive world-wide administrator of the EMI
catalogue on behalf of the owners of EMI. While all of the EMI world-wide publishing companies
remain separately owned and maintain their own corporate existence, SATV’s employees around
the world are now responsible for managing the publishing interests of the EMI companies, and
perform all of the administrative functions, including creative (also sometimes referred to as artist
and repertoire), synchronization licensing, grand rights licensing, mechanical licensing, copyright
administration, business affairs and legal, income tracking and royalty accounting,

11.  EMD’s catalogue, which consists of approximately [JJJJJNJEl songs written by
I v iitcs, includes some of the most famous songs of all time, including the

incredible Jobete (Motown) catalogue (with songs by Holland, Dozier, Holland, Smokey

{ |
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Robinson, Norman Whitfield and Stevie Wonder, among others), classic motion picture songs
written by Harry Warren and by Yip Harburg and Harold Arlen (including “Over The Rainbow™),
songs written by Carole King and Gerry Goffin, and the Duke Ellington catalogue. Similar to
SATV, EMI’s roster of writers also includes contemporary artists like Alicia Keys and Pharrell
Williams, who started out as unknowns and who were nurtured, promoted and supported by EMI.

12.  Imcluding the administration of the EMI catalogue, SATV now owns or administers
the largest catalogue of musical compositions in the world, with some _ songs. While
not all of the songs continue to generate income, ||| ] I continue to generate some
level of income from public performances, live theatrical performances and mechanical
reproduction, including streaming.

The Role of Music Publishers In The Creation and Exploitation of Music

13.  As explained in more detail in the accompanying witness statement of Peter
Brodsky, music publishers like SATV and EMI employ | people who are responsible
for all of the activities that ultimately assure the continuing availability to the public of not only
existing songs but also a constant stream of new songs by both established writers and new writers.

14.  Again, as Mr. Brodsky explains in his witness statement, the critical functions
performed by music publishers start with the creative department, which is dedicated to searching
for new and unknown writers and then working with them to hone their talents and to identify
recording artists interested in recording their songs. The business affairs and legal departments
perform a broad array of critical services, including negotiating and drafting contracts with new
writers, extending agreements with existing writers, acquiring catalogues of songs, securing
extended renewal term agreements under the United States Copyright Act with writers and their

heirs, negotiating agreements with prospective licensees for the exploitation of songs (including
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with interactive streaming services), and protecting the rights in the songs along with outside
litigation counsel.

15.  Music publishers also have finance and business development departments which
focus on, among other things, modeling deals for the acquisition of rights from both new and
existing writers, including making financial determinations regarding advances to be paid to
writers as well as valuing rights for purposes of acquiring catalogues and purchasing extended
renewal term rights.

16.  As I will explain below, the financial modeling that is done, both for computing
advances and for acquisitions, including the purchase of extended renewal term rights and

catalogues, has always involved uncertainty and requires a great deal of experience and judgment.

17.  These forecasting problems are compounded with new writers.

I Uitimately, entering into agreements with unknown

new writers involves something of a leap of faith. Yet, unless there were music publishers willing
to back up their belief in the talent of unknown writers with advance payments against royalties
that may never be earned, the public would likely be deprived of the next Smokey Robinson, John

Lennon, Paul McCartney or Carole King. Music publishers take these financial risks, many of
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which never pay off, because they can fund these risky advances, which are investments in the
future of music, through the income being generated by their existing catalogues of songs. Because
music publishers have been able to take these risks, the public and the streaming services enjoy
the benefits of the music that the successful new writers create, without having to bear the costs
associated with the failed investments made in the many new writers who prove unsuccessful.

18.  As stated in detail in Mr. Brodsky’s witness statement, music publishers also have
departments devoted to the administration of the copyrights, including making sure that the
copyrights are protected and registered with the United States Copyright Office, as well as with
mechanical and performing rights collecting societies around the world. In addition, they ensure
that the copyrights are licensed to both affiliated and unaffiliated foreign sub-publishers for
exploitation abroad.

19.  The copyright administration department also performs critical research roles with
respect to historical catalogues. Copyrights currently endure for the life of the author plus 70
years. For older works that were copyrighted under the 1909 Copyright Act, the term of United
States copyright protection is now 95 years. EMI, in particular, has a very significant historical
catalogue, owning and administering songs that were written as early as the 1920s. The copyright
administration department is responsible for maintaining and frequently researching the records
relating to these songs in order to ensure that they are protected and that they continue to generate
income.

20.  SATV employs nearly ] employees in its Copyright Department worldwide,
including || N in the United States.

21.  Music publishers also have large departments dedicated to licensing. In order for

both writers and publishers to generate income from songs, the songs must be licensed for
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exploitation. Songs generate income from a variety of uses. In the United States, music publishers
issue, directly or through agents such as The Harry Fox Agency, mechanical licenses, which
authorize the exploitation of songs on phonorecords, digital downloads and streaming services.
Music publishers have employees devoted to seeking to secure synchronization licenses for the
use of songs in commercial advertisements and in television programs and motion pictures. Of
increasing importance are the licensing of what is known as “grand rights,” which is the use of
songs in a live theatrical presentation (such as “Mamma Mia,” “Jersey Boys™ “Beautiful, The
Carole King Story” and “Motown The Musical”).

22.  Music publishers have also been required to make significant investments in music
rights management and royalty accounting systems. The exploitation of songs is a world-wide
business and publishers like SATV and EMI receive royalty statements and payments from
I liccosces. All of this data has to be processed and royalty statements have to be
generated, either quarterly or semi-annually (depending upon the terms of the specific songwriter
agreement), to each of the || N JEEJEEEER v riters and co-publishers of the songs owned and
administered by SATV and EMI.

23.  SATV’s Copyright and Royalty Administration departments employs a proprietary
system known as TEMPO that manages copyright and royalty information for its catalogue and
now that of EMI.? SATV installed the TEMPO system in 2007, and through fiscal year 2016
(SATV and EMI are both on a fiscal year that ends on March 31 of each year so that fiscal 2016
concluded on March 31, 2016), it has invested nearly || | | I
Il [ addition, as I will explain below, SATV employs a large number of people in Nashville

who are engaged in the receipt and processing of the royalty statements and payments we receive

2 EMI’s data has been migrated to SATV’s TEMPO system.
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from around the world and the generation and rendition of royalty statements to our writers and
co-publishers.
Discovery and Development of Songwriters

24.  One of the most significant contributions of music publishers like SATV and EMI
to the music industry is the investment they make in discovering and developing new songwriting
talent. As with all creative endeavors, the public is constantly seeking new music to listen to, to
sing and to frame the events of their lives. Music publishers like SATV employ people whose sole
role is to discover great writers and who, after signing such writers to agreements, work with them
and with recording artists to secure the exploitation of the songs they create.

25.  Again, Mr. Brodsky’s witness statement explains how SATV’s employees in our
Creative Department undertake to discover and develop new songwriting talent. SATV employs
some [J] Creative professionals in the United States alone and an additional JJ] professionals
worldwide, who are dedicated to discovering and developing fresh and diverse songwriting talent.

26.  These activities of our Creative Department, which are crucial to SATV’s
development of songwriters and crucial to the expansion of the music available to the public (and

some of which comes to be the “inventory” that attracts the listening public to the streaming

services), entail a significant cost to SATV |
B v hich are discussed in detail below.

27.  Discovering new writers would not mean very much unless SATV and EMI were
also able to enter into contracts with them. In order to secure the right to publish or administer the
songs to be written in the future by a new writer (as well as to acquire the right to publish or
administer the songs already written by successful writers whose catalogues of existing songs and

songs to be written in the future may become available), SATV is almost always required to pay
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an advance against the hoped-for future royalty earnings that may be earned by the songwriter’s

songs. SATV’s Business Development Department is responsible for

28.
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Over the past few years, SATV and EMI have paid lump

sum advances of as much as

The financial risks that must be

assumed by a music publisher to find the writers of the “hits” of the future, the income from which
will, in turn, support the continued search for succeeding generations of new great writers are
therefore increasing. Attached as CO Ex. 4.1 is a schedule reflecting the total advances paid by

SATV and EMI for the past four fiscal years and the portion of those advances paid to new

10
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unproven writers.

29.  Music publishers have no choice but to continue to make advances, both to
unproven new writers and to acquire rights from existing and successful writers. These advances
are paid not only to effectively compete but to also enable writers to work. Advances are essential
to the development of new and established songwriters. As explained by the writers who have
submitted witness statements in this proceeding, advances enable writers to write by financing
their day-to-day expenses, including professional bills, management commissions, equipment
costs, transportation, taxes and general living expenses.

30.  The advances paid by SATV to their songwriters constitute risky but necessary
investments in the songwriter’s talent. Based on our experience, while we always hope that these
advances will eventually be recouped from the income that may be produced if the writers are
successful, in fact, many of the advances we make are never recouped and must be written off.
Even where we pay advances to successful writers to acquire their existing songs, with the changes
in the music industry’s landscape, there is no assurance that the advances we pay will be recouped
in any reasonable period of time. For new writers, the risks are obviously compounded. There is

no guarantee that their songs will ever be recorded, or, if recorded, that the recordings will be

successful. |

31.  Attached as CO Ex. 4.2 is a schedule prepared from our financial records which
reflts the
I

11
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32.  Despite this risk, SATV’s payment of advances are crucial to the signing and

development of songwriters. These advances constitute a substantial yearly expenditure by SATV.

In 2013, in the United States alone, || | [k kN
. /s rcflccted on CO Ex. 4.1, SATV paid out [ NN i
advances during the year and it recouped ||| GG
I 5y 2015 and 2016, [
|
T ror cxample, in
2015,
I (CO Ex. 4.1) In [
-
-
|
I

33.  Infiscal year 2015, SATV’s and EMI’s advance spend on new and existing writers

equated to || of thcir total revenue, respectively. (CO Ex. 4.1.) In
fiscal year 2016, SATV and EMI’s advance spend equated to ||| NN of their total revenue,
respectively. |

34.  Inaddition to discovering new songwriting talent and evaluating their potential, the
Creative Department is also involved with developing the new songwriters, which presents further

overhead costs. For example, SATV operates three recording studios in the United States. One

12
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studio, located in Neshville, | NN
I The other two studios are located in Los
Angeles, Californi [N

35.  Inaddition to the Creative Department, discovery and development of songwriting

talent also involves the Business and Legal Affairs Department. SATV employs over JJ] people
in its Business and Legal Affairs Department in the United States and has more than [ Business
and Legal Affairs employees worldwide. The Business and Legal Affairs department consists
primarily of lawyers and other professionals with deep experience in the music industry. Not only
do they negotiate and draft songwriter agreements with both new writers and with writers who
have already achieved success, but they also supervise outside counsel in litigations involving the
protection of the songs in SATV’s catalogue and in the negotiation and drafting of the more
complicated license agreements (including those for live theatrical productions such as “Jersey
Boys,” “Beautiful, The Carole King Story,” “Motown: The Musical” and “The Wizard Of Oz”).

36.  Also entrusted to the supervision of the Business and Legal Affairs Department is
the negotiation and drafting of agreements to acquire catalogues of songs from songwriters and
other publishers and to purchase what are known as extended renewal term rights, which are rights
arising under two complex and little-understood provisions of the United States Copyright Act
which enable writers and their heirs to recapture rights they have granted and to then resell them.
Understanding and being able to address extended renewal term rights is especially critical for
older catalogues such as EMI where the grants of rights made decades ago are entering into the
period where the extended renewal term rights are coming due and it is increasingly becoming an
issue for SATV as well.

37.  While the work and expense SATYV is required to incur in order to maintain control

13
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and supervision over a large body of proven songs may not appear to be directly linked to the
financial investment SATV makes in discovering and signing new artists who may write the songs
that everyone will be listening to in the future, the reality is that without the revenues produced by
SATV’s and EMI’s successful catalogues of songs, we would not have the ability to make risky
investments in unproven writers.

38.  The costs associated with all of these activities fall within the overheads costs of
these departments, which in turn constitute a large portion of SATV’s overhead. In 2015 and 2016,
the overhead expenses for the creative departments across the United States totaled ||| Gz
I csocctively. The Business and Legal Affairs Department incurred overhead
expenses of ||| | GGG - :chcd as CO Ex. 4.3 is a schedule
reflecting SATV’s operating costs. I have drilled down into the financial statements to extract the
foregoing specific departmental costs referred to herein.

39.  While SATV’s Film & Television/Synch Department engages in generating
income through the negotiation and issuance of what are known as synchronization licenses, which
authorize the use of songs in motion pictures, television programs, television commercials, video
games or any other audiovisual medium. SATV’s Film & Television/Synch Department employs
approximately [ people in the United States and approximately ] people worldwide. In 2015
and 2016, the department’s overhead expenses were approximately ||| GcGcTcTNGGG.
respectively. (CO Ex. 4.3.) Again, the specific expense of this department is derived from and
contained within the financial statements we provided to the parties.

40.  The costs of maintaining this department are part of the investment SATV makes

to maximize the exposure of the works of our songwriters and to help generate income from their

songs. |
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B Hovever, most songwriters’ songs will not be successfully exploited in film or
television despite our efforts.

41. In my view, individual songwriters, even successful ones, could not afford to
perform these services for themselves. Indeed, the time and effort dedicated to exposing the songs

of our new writers to the film, television and advertising communities would not be possible but

for the fact that |
I
Furthering The Value of Existing Songwriter Works

42.  As I mentioned above, the United States Copyright Act has several complex
provisions under which a songwriter or his or her heirs can terminate existing contracts granting
the rights to a music publisher and make new grants to either the same or a different publisher.

43,  Because music publishers such as SATV and EMI could not continue to support
the creation of the new songs — some of which will become the “standards” for the present and
future generations of listeners — without the revenues provided by our existing catalogues, we also
invest substantial monies to acquire existing songs written by already successful writers and their
future songs as well as to acquire the United States extended copyright renewal terms of existing
musical compositions.

44,  For proven songs with a long history of consistently generating income (which are
often referred to as “evergreen” songs), the cost of acquiring extended renewal term rights can be
incredibly expensive, involving purchase prices in the range of [JJJij times historical income.
By way of example, last year, EMI paid some |JJJJ Bl to acquire the extended renewal term

rights (and the songwriter royalties that would be payable in the future) for a single song
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I Sioilarly, in December 2012, EMI acquired the extended renewal term

rights (and future songwriter royalties) of the songs written in part by ]

45.  For all of the reasons I have already described and for the reasons set forth in Peter
Brodsky’s witness statement regarding the changes in the music industry, there is no assurance
that these songs will continue to generate the same level of income as in the past. There is no
assurance that the amounts that EMI paid will be recouped in any reasonable period of time, if at
all. In order to support the necessary investment in the continued search for and development of
new songwriters who hopefully will write the “evergreen” songs of the future, we continue to make
investments in order to retain as large a body of proven songs as possible. Hopefully, they will
continue to generate income for years to come and SATV and EMI will not be forced to deploy
their financial resources in ways that may offer a better or less risky return on investment.

46.  Thus, since the beginning of fiscal year 2015, SATV has spent || NGz t
acquire the extended renewal rights of existing catalogues and songs. EMJ, || KTGTGTcTcNGN
e o I
in acquisitions of extended renewal rights of existing catalogues.

47.  AsThave said, in addition to the risk associated with valuing existing compositions
or catalogues, there is another risk in a publisher’s decision to invest its capital into existing
compositions or catalogues. The music publisher acquiring the existing composition or catalogue

must evaluate and decide whether the capital being expended might be better used for other
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business expenses, such as paying down debt. |

48.  Thus, just as investing in new and unproven writers entails great risk, there is also

a large assumption of risk by the publisher in making acquisitions of existing compositions or
catalogues. Yet, as explained in more detail below, with the changes in the music industry,
specifically the change from an ownership model to an on-demand mode! ||| GG
Y o:ccasting future
revenues that will be earned from the exploitation of even “evergreen” songs has become
increasingly difficult.

49.  As aresult of these changes in the music business, determining how much should
be offered to acquire either or both songwriter royalties or extended renewal term rights (or even
current rights in an existing catalogue of songs) carries far greater risk than in the past. Yet there
is little choice because, if the music industry is to continue to identify and develop the new
“evergreen” songs of the future, music publishers must continue to invest not only in finding,
signing and developing new writers but in retaining and acquiring the rights to the successful
existing songs that will support the investment in the future of music.

Protecting Songwriters’ Works and Right to Revenue

50.  Publishers like SATV and EMI are responsible for administering the rights in the
musical compositions in their catalogues, including by licensing mechanical rights,
synchronization rights, performance rights and print rights. SATV and EMI license mechanical
rights to users both directly and through The Harry Fox Agency in the United States and through

foreign societies such as MCPS in the United Kingdom and GEMA in Germany.

17



PUBLIC VERSION

51.  SATV and EMI license public performance rights in the United States through the
performance rights organizations, ASCAP, BMI or SESAC as well as directly. Indeed, over the
past four years, EMI and SATV (and other publishers) have spent T - ticipating
in what are known as “rate court” proceedings and in a United States Department of Justice inquiry
into what are known as the ASCAP and BMI “Consent Decrees” in an effort to protect and enhance
the value of the catalogues of music they control and to protect the income to be generated for
writers and publishers now and in the future. These “investments” could not be made by individual
writers but are effectively made on their behalf by the publishers at the publishers’ expense.

52.  One of the most important services provided by a music publisher is the processing
of royalties that are received from users of songs and the generation of statements and payments
to writers. As I have said, this is a world-wide business in which SATV and EMI receive
statements and payments from ||| | R vsers of music every year.

53.  These royalty services are administered by SATV’s Royalty Administration
Department. In the United States, SATV employs some JJ] employees who audit and administer
songwriter royalties within the Royalty Administration Departments. SATV also employs
approximately | people outside the United States in this area.

54.  The overhead expenses associated with the day-to-day administration of copyrights
and royalties is significant. In the United States during fiscal year 2016, the overhead costs
associated with these functions exceeded |l (CO Ex. 4.3.) Again, this information is a
departmental segment within the financial statements and is part of the operating costs of SATV.

55.  As evidenced by the sheer number of employees in the Royalty Administration
Department, the processing of royalties is not simply a computerized activity. While many of the

statements are electronic and are coded to songs, the output still has to be examined and there are
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always significant statements or parts of statements that cannot be matched. These all have to be

examined by our employees — In addition,
there are thousands of statements and payments that continue to come in paper form ||| N
|

56.  Further, | KT (< o< 21ways questions
raised by writers, their heirs and their representatives about their royalty statements, both in writing
and by telephone. The employees of the Royalty Administration Department handle these calls
and communications. There are also audits regularly conducted on behalf of writers and the
employees of the Royalty Administration Department also address the audit inquiries and provide
responses to audit reports and participate in the resolution of any audit disputes.

57. In addition to the foregoing departments, SATV also incurs additional costs in
connection with the day-to-day administration of its catalogue and that of EMI, including SATV’s
Finance Department and Business Development Department, which provide the financial
modeling work with respect to new writer deals, the acquisition of existing catalogues and the
purchase of writer royalty streams and extended renewal term rights. These departments obviously
also manage the overall financial and business affairs of SATV (and EMI). In the United States,
these departments incurred more than | JJill in overhead costs in 2016. (CO Ex. 4.3.) Again,
as with the other financial information referred to herein, this information is a departmental
segment within the financial statements and is part of the operating costs of SATV.

58.  Sitting atop the overall business of the world-wide SATV business is the Global
Management Department, which is responsible for supervising and managing all of the separate
departments, including royalty, copyright, licensing, income tracking, financial planning and

administration activities and each of the world-wide music publishing affiliates of both SATV and
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EMI (which are located in most of the major countries in the world). The overhead costs associated

with the Global Management Department in 2015 were | N ] JEII 2nd rose to [ i~

2016. These costs too are embodied within the operating costs reflected in SATV’s financial

statements. (CO Ex. 4.3.)

Changes to Music Publishing With the Rise of Digital Music Streaming Services

59.  Over the past five years, |JJJJNEll the sale of physical albums and digital

downloads ||| ||| GG B s~ 7V's United States-based mechanical income
from the sale of physical recordings and digital downloads in 2014 was ||| | | } JEEEEE. by 2016
I  Duiing that same period, SATV’s mechanical income from
streaming services. |

Attached as CO Ex. 4.4 is a spreadsheet reflecting the various categories of income, including
mechanical income earned from various forms of exploitation of songs for the years 2014 through

2016.

co. |
I, (s id)

61.  To illustrate what I mean, mechanical income from physical recordings and digital
downloads |
I - hanical income from streaming services ||| G
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62.  With the shift in revenues from the sale of physical recordings and digital

downloads to digital streaming services, music publishers like SATV and EMI are facing new
difficulties in managing their business and continuing to acquire the services of new writers and
existing catalogues and songs. AsIhave explained, the income from existing and successful works
supports the ability of music publishers to continue to identify, sign and develop new writers. Yet
the ability to do so requires some level of confidence in predicting the future revenue that may be
generated from both as-yet unwritten songs and even from existing songs.

63.  Moreover, I have discovered that digital streaming services have difficulty in
matching their streaming data to a particular recording and hence to a particular song.
Consequently, we have found that writers and publishers often fail to be paid or are long delayed
in receiving even the reduced amount of income that should be forthcoming from these streaming
services. Based on my review of reports that have been issued by Spotify (for example), I have
seen that, in some instances, the duration of these delays in paying royalties earned has spanned
!

64. Iam aware that the Copyright Owners in this proceeding contend that the “late fee”
provisions that exist in the regulations are applicable to the streaming services and, if for some
reason they are not, they should prospectively be applicable. I concur with the application of a
late fee. There is no reason why the publishers and writers should effectively be making interest-
free loans to the streaming services to help subsidize their businesses.

65.  Not only do these delayed payments create even more problems for both writers

and publishers (especially for those writers who are dependent on the declining income they are
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receiving for the exploitation of their songs), the delayed payments further increase the difficulty

in forecasting income from both new and existing songs. I also believe that these delayed

payments may be exacerbating the | EEEEGEG_—
66.  As I stated above, |
I o only ncgatively affects the publishers’ ability to

evaluate deals and support the discovery and development of new writers but it also negatively

affects new songwriters |

I 1t obviously also negatively affects even established writers without recoupable
advances.

67. Beyond the inadequacy of the rates paid by streaming services — for which 1
respectfully refer the Judges to the analyses provided by the expert economists and to the witness
statement of Peter Brodsky — I believe that some of the delays in payment and accounting would
be alleviated by a simpler and more straightforward means of calculating royalties, more akin to
how mechanical income has been paid in the physical and digital download world for more than a
century. If the rate were paid on a per-play and per-user basis, a writer and publisher would only
have to know the identity of the song and the number of plays, and the number of users of the
digital service during the relevant accounting period, to determine the income payable to the

publisher and songwriter.
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68.  Again, while I defer to others for what that rate should be, given the hard data I
have described herein and given the costs that music publishers must incur and the risks that they
must run, in my view, it is imperative that the rates paid by streaming services for the mechanical
reproduction of songs be increased if we are to be able to continue to find, develop and make
available the new songs that will enrich the lives of the public in the future. Without healthy and
thriving music publishers who effectively finance the creative base on which the entire music
industry is built — the songs — the public will be deprived of at least some of the great music of the
future which may never be written. In my view, this is precisely the disruption that the Copyright

Act seeks to avoid in the setting of mechanical rates.
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I declare under penalty of perjury that the foregoing testimony is true and correct to the

best of my knowledge, information and belief.

Dated: October 28, 2016 }
. Ll K1
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WITNESS STATEMENT OF DAVID KOKAKIS

1. My name is David Kokakis. I am Executive Vice President/Head of Business &
Legal Affairs, Business Development and Digital, Universal Music Publishing Group
(“UMPG”). I make this statement to provide: (1) an overview of the role of UMPG and other
publishers in the music industry; (2) an explanation of the reasons digital music services that can
obtain mechanical rights by complying with the compulsory mechanical license provisions of
Section 115 of the Copyright Act (“Digital Services”), including participants Amazon, Apple,
Google and Spotify, do not fairly compensate songwriters and publishers under the current rate
structure; and (3) a summary of rates obtained in direct licenses that UMPG has entered into both
with Digital Services that are subject to the compulsory license, and digital music services that
are not subject to the compulsory license and were therefore negotiated in the free market.

L My Professional Background

2. I have held my current title at UMPG since July 1, 2015. Previously, I was Senior
Vice President, Head of Business & Legal Affairs and Business Development, a position I had
held since November 14, 2011. In my current capacity as Executive Vice President, my

responsibilities include overseeing all contract negotiations and legal matters.
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3. I have over twenty years of experience in the entertainment industry. Before
joining UMPG, I practiced entertainment law for over a decade at various firms, including
Greenberg Traurig LLP. I also served as an executive for several years at branding and talent
management companies whose clients included television celebrities, entertainers, authors, book
publishing imprints and professional athletes.

4. I have been involved in negotiating digital media agreements since joining UMPG
in 2009. Among other responsibilities, I oversee the licensing of digital services in the United
States, including the licensing of Digital Services that make and distribute limited downloads and
interactive streams via the various service offerings identified in the regulations implementing
the compulsory license provisions of Section 115 of the U.S. Copyright Act (“Section 1157),
codified at 37 C.F.R. § 385, Subparts B and C, including, inter alia, subscription and non-
subscription interactive streaming and limited download services, limited offerings, and locker
services (the “Subpart B & C Configurations™).

1. The Role Of UMPG And Music Publishers Generally In The Industry

A. Overview

5. Music publishers are a fundamental driving force in music’s creation and
dissemination. While the general public may be more familiar with the roles of the record label,
the artist, and the songwriter, music publishers also play a vital role by developing songwriters’
careers, licensing their works so that their songs may be heard, protecting their intellectual
property rights, and making sure they are properly paid.

6. Music publishers discover new talent. When they find talented songwriters,
music publishers sign them and support them financially through the payment of advances.
Music publishers promote their songwriters to recording artists and record labels as well as to

outlets in other industries like film, television, and advertising who are looking to incorporate
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songs into their works. They match their songwriters with other songwriters for writing
collaborations, as well as with the artists and producers who ultimately record the songs. They
negotiate and administer licenses for the songs on behalf of their songwriters. They protect their
songwriters’ legal rights through copyright registrations, anti-piracy efforts and litigation.

B. UMPG’s Business

7. UMPG is one of the leading music publishing companies in the world.

8. Today, UMPG represents music in every genre from some of the world’s most
important songwriters and catalogs. UMPG’s current roster includes over - active songwriters
and over JJ]] active producers.

o. Some of our most widely known and successful songwriters are: ABBA, Adele,
Alabama Shakes, The Beach Boys, Beastie Boys, Leonard Bernstein, Justin Bieber, Mariah
Carey, The Clash, Coldplay, Elvis Costello, Neil Diamond, Eminem, Gloria and Emilio Estefan,
Florence + the Machine, Ariana Grande, Al Green, Jimi Hendrix, Sam Hunt, Imagine Dragons,
Demi Lovato, Carly Rae Jepsen, Billy Joel, Elton John, Joe Jonas, Nick Jonas, The Mamas and
The Papas, Pearl Jam, Maroon 5, Shawn Mendes, Miguel, Mumford & Sons, Randy Newman,
New Order, Ne-Yo, Steve Perry, Otis Redding, R.E.M., Gustavo Santaolalla, Sex Pistols, Paul
Simon, Britney Spears, Stax (East Memphis Music), Justin Timberlake, U2, Keith Urban, Diane
Watren, Andrew Lloyd Webber and many others. UMPG is also a global leader in production
music, which is music composed primarily for film, television, and advertising.

10.  UMPG currently owns and/or administers an interest in over [JJJJJJlj musical
compositions.

C. UMPG’s Services

11.  UMPG provides a wide range of services to songwriters that enable them to create

songs and develop their careers. A key aspect of our business is talent discovery and






























































































































































































































